FROM  THE 


f 


UFOS  THE  SUBJECT  OF 


ABOLISHING  CAPITAL  PUNISHMENT. 


Printed  by  order  of  tho  Senate,  March  12,  1842. 


HARRISBURG: 

Boas  &  Patterson,  Printers. 


Digitized  by  the  Internet  Archive 
in  2017  with  funding  from 

This  project  is  made  possible  by  a  grant  from  the  Institute  of  Museum  and  Library  Services  as  administered  by  the  Pennsylvania  Department  of  Education  through  the  Office  of  Commonwealth  Libraries 


>  .  1  .  ? 


https://archive.org/details/reportfromjudici00penn_0 


REPORT. 


Kir.  Sullivan,  from  the  Committee  on  the  Judiciary,  to  which 
'Vere  referred  the  petitions  and  memorials  of  citizens  of  this  Common¬ 
wealth,  praying  for  the  abolition  of  punishment  by  death,  made  Re¬ 
port,  which  was  read  as  follows,  viz: 

The  subject  is  one  of  deep  and  affecting  interest  to  the  welfare  of 
society,  inasmuch  as  it  regards  the  commission  and  punishment  of 
the  highest  and  blackest  crime  known  to  either  human  or  divine  law 
-—one,  in  the  commission  of  which,  as  well  as  in  its  punishment,  the 
blood  of  life  is  spilt-— the  silver  cord  is  loosened,  the  golden  bowl  is 
broken,  and  the  human  being  is  passed  suddenly  to  the  solemn  retri¬ 
butions  of  a  future  world.  This  view  of  the  question,  added  to  tho 
consideration,  that  on  its  decision  depends  also  the  issue  of  life  or 
death  to  several  wretched  convicts,  now  under  sentence  of  the  law  in 
this  State,  whose  hands  are  yet  reeking  with  innocent  human  blood, 
gives  to  this  inquiry  a  still  more  deep,  solemn  and  impressive  interest. 

In  the  proper  consideration  of  this  subject,  it  is  of  importance  to 
know  precisely  the  nature  of  the  homocide  which,  by  the  law  of  this 
State,  is  punished  by  death.  This  law  declaies  that  all  murder  which 
shall  be  perpetrated  hy  means  of  poison,  or  by  Ring  in  wait,  or  by 
any  other  kind  of  wilful,  deliberate  and  premeditated  killing,  or  which 
shall  be  committed  in  the  perpetration  or  attempt  to  perpetrate  any 
arson,  rape,  robbery  or  burglary,  shall  be  deemed  murder  in  the  first 
degree,  and  be  punished  by  death.  Now,  the  crime  of  murder  is, 
where  a  person  of  sound  mind  unlawfully  kills  any  reasonable  crea¬ 
ture,  under  the  peace  of  the  government,  with  malice  afore-thought, 
either  express  or  implied.  Theie  must  be  malice  prepense,  malitia 
prsecogifata,  the  dictate  of  a  wicked,  depraved  and  malignant  heart, 
regardless  of  social  duty,  and  fatally  bent  on  mischief.  This  com¬ 
mon  law  definition  of  murder  embraces  all  grades  of  murder. — But 
our  statute,  already  referred  to,  makes  a  wise  distinction  in  the  degrees 
of  murder  w'hich  the  common  law  did  not  recognize.  The  clear  in¬ 
tent  of  this  statute  is  to  make  the  distinction  between  expiess  and 
implied  malice,  for  the  purpose  of  discriminating  between  murder  of 
the  first  degree  and  murder  of  the  second  degree,  murder  punishable 
by  death  and  murder  punishable  by  imprisonment.  The  former  is 
characterized  by  a  wilful,  deliberate  and  premeditated  design,  while 
the  latter  is  committed  without  previous  design  and  with  implied 
malice  only.  This,  then,  defines  murder  of  the  first  degree,  which 
by  existing  laws  is  punished  with  death  ;  and  the  naked  question  is 
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ptesented  for  consideration,  whether  the  wilful  and  deliberate  mur¬ 
derer  shall  be  punished  by  death —whether  the  systematic  shedder  of 
human  blood — the  perpetrator  of  the  highest  and  blackest  crime 
against  the  laws  of  God  and  man,  and  most  abhorred  by  society, 
should  be  punished  with  a  peculiar  and  most  dreaded  punishment,  the 
forfeiture  of  his  own  life.  The  judgment  of  your  committee,  after 
the  fullest  and  maturest  deliberation,  is,  that  it  is  not  only  the  right 
but  the  boundcn  duty  of  every  Christian  people  to  punish  such  wilful 
and  deliberate  murder  with  death.  From  the  day  that  Noah  left  the 
ark,  until  the  present  time,  the  divine  command  has  been  regarded  as 
a  binding  duty  upon  men,  that  “  whoso  sheddeth  man’s  blood  by  man 
shall  his  blood  be  shed,”  and  that  although  the  murderer  should  fly 
to  the  holy  altar  and  take  hold  of  i's  horns,  he  could  find  no  mercy 
there — no  satisfaction  could  be  taken  for  his  death — the  very  land 
could  not  be  cleansed  of  the  blood  that  was  shed  but  by  the  blood  of 
him  who  shed  it- 

The  Creator  of  man  had  witnessed  the  increase  of  crime  and  mur¬ 
der  upon  the  earth,  and  was  moved  to  destroy  the  whole  race  when  he 
affixed  and  published  this  most  dreaded  punishment  upon  him  who 
should  raise  his  murderous  hand  against  the  image  of  God,  and  shed 
the  blood  of  his  fellow  man.  This  divine  law  was  not  ceremonial; 
it  was  moral,  and  was  intended  to  stand  in  force  in  all  time  to  come, 
as  an  impressive  lesson,  to  teach  men  to  put  a  proper  estimate  upon 
human  life,  and  to  restrain  the  wicked,  depraved  and  malignant  pas¬ 
sions  of  man. 

But  the  right  and  the  duty  of  civil  government  to  punish  with  death 
the  deliberate  murderer,  does  not  merely  depend  upon  the  arbitrary 
declaration  of  divine  law ;  this  law  is  sustained,  and  this  right  forti¬ 
fied  by  the  plainest  principles  of  reason.  The  principle  of  self-de¬ 
fence  alone  is  a  sufficient  basis  upon  which  to  predicate  this  right, 
and  those  who  would  successfully  refute  this  position  must  do  more 
than  to  show  that  society  is  able  to  confine  the  murderer  in  prison 
during  life,  and  thus  render  him  harmless— they  must  go  into  the 
dark  and  deep  recesses  of  the  depraved  human  heart  and  convince 
the  public  that  there  the  punishment  by  confinement  would  strike  as 
deep  a  terror  into  the  wicked  and  revengeful  heart  of  man  as  would 
the  deep  and  dreadful  horror  of  punishment  by  death.  When  this  is 
done,  and  not  sooner,  the  Legislature  might,  with  some  reason,  be 
asked  to  change  this  important  feature  of  the  criminal  law.  No 
jurist,  who  has  experience  in  the  administration  of  justice,  or  an  ex¬ 
tensive  intercourse  with  men,  can  be  ignorant  of  the  strong  and  over¬ 
ruling  influence  which  the  appalling  thought  of  retribution  by  the 
punishment  of  duath  exerts  over  the  hearts  and  minds  of  the  most 
vicious  and  depraved;  and  yet  all  this  influence  must  be  lost  to  socie¬ 
ty,  unless  imprisonment  for  life  would  be  equally  effective  to  deter 
from  the  commission  of  the  crime,  But  the  human  mind  must  cease 
to  to  he  what  it  is,  and  the  hopes  and  fears  of  men  must  be  wholly 
changed  before  this  can  be  the  case.  For,  to  some  convicts  this  im¬ 
prisonment  might  have  many  terrors,  while  toothers  it  would  have 
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but  few — te  some  'it  would  be  a  life  of  lingering  death,  while  to  oth¬ 
ers  a  life  of  comparative  ease,  and  be  hailed  as  a  welcome  retreat 
from  the  indignant  eye  of  an  injured  community,  still  further  injured 
:by  being  bound  to  support  them.  Remove  once  from  society  the  res¬ 
traints  imposed  by  the  awful  terror  of  the  certain  punishment  of  tire 
deliberate  murderer  by  death,  and  there  is  left  no  sufficient  security 
for  the  protection  of  human  life.  The  midnight  assassin  and  the  her 
in  wait  lor  human  blood,  would  be  bold  to  carry  out,  for  revenge  or 
filthy  lucre,  theii  horrid  designs  upon  the  lives  and  property  of  men, 
with  a  thousand  chances  to  escape  detection  and  conviction,  and  the 
depraved  heart  rendered  still  more  callous  by  the  thought,  that  their 
•own  lives,  in  no  event,  could  become  the  forfeit. 

Thus  a  change  of  this  law  which  prutrcainces  death  upon  the  wil¬ 
ful  and  deliberate  murderer,  whose  guilt  ‘is  fully  and  clearly  proved, 
would  give  further  sanction  to  that  lawless  disposition  now  too  much 
encouraged  in  the  world,  to  undervalue  human  life.  'It  would  tend  to 
lessen  its  appreciation,  it  would  strip  the  crime  of  murder  of  its 
horrors,  afford  temptations,  and  remove  restraints  upon  its  commis¬ 
sion,  most  ruinous  and  disastrous  to  the  moral,  social  and  political 
welfare  of  any  government.  We  have  a  happy,  rich  and  growing 
•country,  the  means  of  life  within  the  reach  of  every  one,  and  pauper¬ 
ism  almost  unknown — institutions  freer  and  laws  milder  than  those  of 
any  government  on  the  face  of  the  earth  ;  still,  in  many  parts  of  it,  a 
lawless  and  reckless  sprit  of  insubordination  too  often  prevails. 
Whether  this  arises  from  a  disregard  of  moral  restraints,  or  a  false 
and  mistaken  notion  of  rational  liberty,  t-he  wicked  and  depraved  pas¬ 
sions  of  men,  or  from  the  mildness  of  oar  laws,  or  from  all  these 
■causes  combined,  need  not  be  determined  ;  hut  these  considerations 
are  sufficient  to  make  every  wise  legislator  cautious  of  experiments 
which  would  remove  any  of  the  legal  restraints. 

But  it  is  said  that  crime  is  prevented  better  by  the  certainty  than  the 
■severity  of  the  punishment.  Be  it  so  ;  and  thousands  have  been  de¬ 
ceived  by  the  misapplication  of  this  principle  to  the  graduation  of 
■crimes  in  Pennsylvania,  where  it  has  no  force.  The  proposition  does 
not  militate  against  either  the  propriety  or  the  certainty  of  punish¬ 
ment  by  death,  for  murder  in  the  first  degree,  as  defined  by  our  law; 
but  it  has  powerful  force  against  the  propriety  and  certainty  of  that 
system  of  law,  adopted  by  most  governments  of  Europe,  by  which 
crimes  of  unequal  guilt,  are  visted  with  equal  punishments,  and  thus 
:a  strong  temptation  is  held  out  to  the  perpetrator  of  the  lower  felony 
to  commit  the  higher  also,  in  order  to  conceal  the  crime.  Wherever 
this  system  of  punishment  is  established,  a  wide  discretion  is  left  for 
judicial  recommendations  to  mercy  with  the  pardoning  power;  and 
thus  the  criminal,  threatened  with  a  punishment  he 'hopes  to  escape, 
grows  bulder  in  the  commission  of  crime,  and  more  abandoned  to 
every  legal  restraint.  All  this  is  the  legitimate  fruit,  not  of  the  in¬ 
fliction  of  the  highest  punishment  to  the  highest  crime  only,  but  of  a 
•system  which  classes  together,  and  professes  to  punish  with  equal  se¬ 
verity,  the  pettiest  theft  of  some  hall'  starved  pauper,  and  the  blackest 
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deed  of  wilful  and  deliberate  murder.  But  such  a  code  of  criminal 
law  has  ho  existence  in  Pennsylvania.  Here,  crimes  and  punish¬ 
ments  are  so  graduated,  that  the  law  holds  out  no  inducements  to  com¬ 
mit  the  higher  crime  in  order  to  conceal  or  escape  conviction  of  thii 
lower ';  and  this  law  is  perhaps  administered  with  as  much  certainty 
as  it  is  in  the  power  of  human  tribunals  to  dispense  it.  Bring  down 
the  punishment  of  deliberate  murder,  to  the  same  in  mode  as  that  of 
other  felonies,  and  the  idea  will  be  held  out  that  it  is  no  more  heinous  ; 
'bus  encouraging  the  commission  of  high  crimes.  Would  the  public 
mind  he  satisfied  with  such  a  system?  When,  at  times,  it  would  be 
astounded  by  the  disclosure  of  some  horrid  deed  of  midnight  murder, 
perhaps  of  helpless  and  betrayed  female  innocence,  cr  of  some  weary, 
Way-worn  stranger,  as  he  passes  through  the  land,  who  can  say  that 
such  a  community,  knowing  that  the  law  fixed  upon  the  perpetrator 
of  such  a  crime,  no  other  punishment  than  a  burthen  upon  society  lo 
imprison  him  for  life,  would  hot  have  strong  temptations  to  be  aroused 
to  the  highest  pitch  of  indignation,  and  demand  immediate  satisfaction 
by  the  life  of  the  horrid  perpetrator  ?  This  would  undoubtedly  be  the 
case  ;  for  there  is  in  the  heart  of  honest  men,  a  deadly  aversion  I'd 
the  murder  of  his  fellow  man,  and  demanding  a  severe  and  dreaded 
retribution.  This  general  feeling  of  mankind,  this  voice  of  t he  peo1 
pie  is  the  voice  of  God,  sanctioned  bv  a  custom  of  more  than  four 
thousand  vears,  amongst  every  nation,  Heathen,  Pagan  and  Christian, 
that  the  blood  of  the  deliberate  murderer  could  alone  atone  for  his 
crime,  is  a  complete  refutation  of  the  argument  that  jurors,  on  ac¬ 
count  of  the  severity  of  the  punishment  by  death,  will  not  convict, 
although  the  proof  is  full,  clear  and  conclusive.  It  is  true,  there  is 
one  Christian  sect,  of  Friends,  whom  the  law  now  excuses  from  ser¬ 
vice,  conscientiously  opposed  to  the  infliction  of  this  punishment  ;  a 
sect  of  Christians  who  have  the  strongest  partialities  of  the  writer  of 
this  report,  for  their  mild,  moderate  and  never  changing  character  for 
humanity  and  benevolence;  yet  nearly  all  the  other  Christian  denom¬ 
inations  in  the  world,  hold  it  equally  a  matter  of  conscience  and  duty, 
that  the  deliberate  murderer  shall  he  put  to  death. 

Thus  the  moral  principles,  the  conscience  and  religion  of  most 
jutors  lead  to  a  condemnation  of  murder  in  the  first  degree,  when  the 
proof  is  clear  beyond  all  doubt,  and  the  same  principles  induce  the 
same  jurors,  where  the  guilt  is  not  clearly  made  out,  and  there  is  the 
smallest  opening  of  a  doubt,  to  drop  their  finding  to  murder  in  the 
second  degree.  In  this  State,  therefore,  punishment  by  death  is  prac¬ 
tically  confined  to  but  a  few  cases,  and  those  only  where  the  proofs  of 
malice  and  deliberation  are  so  full  and  manifest  as  to  preclude  any 
question  of  premeditation. 

6ut  if  it  is  still  insisted,  that  the  awful  severity  of  the  punishment  ; 
the  thought  of  the  consequences  of  such  a  conviction  would  shock  the 
Tionest  juror;  induce  the  innocent  and  virtuous  man  to  falter  and 
shrink  from  duty,  may  we  not  add  to  the  argument  already  made,  by 
asking  what  effect  the  thought  of  that  most  horrid  retribution  would 
produce  upon  the  depraved  mind  of  an  abandoned  wretch,  whose 


heart  falters  at  nothing  but  the  fear  of  death,  while  he  is  deliberating 
and  premeditating  upon  some  secret,  dark  and  malignant  scheme  to 
spill  the  blood  of  his  fellow  man,  and  if  the  terror  of  an  awful  and 
ignominious  death  is  not  sufficient  to  restrain  the  malicious  and 
revengeful  passions  of  such  a  man,  a  punishment  inconceivably  less 
terrible  and  severe,  would  undoubtedly  prove  still  far  more  inade¬ 
quate. 

In  conclusion,  the  crime  of  murder  in  the  first  degree  and  punish¬ 
able  by  death,  embraces  a  narrow  class  of  cases,  and  the  common 
law  with  regard  to  this  crime,  is  greatly  changed  and  mitigated.  By 
that  law,  no  grades  in  murder  were  recognized,  and  the  statutes  of 
most  countries  punish  it  alike  in  all  its  grades,  and  with  a  likeseverU 
ty  also  punish  numerous  other  felonies  which  might  be  enumerated. 
At  common  law,  the  burthen  of  proof  was  thrown  upon  the  culprit,  to 
show  a  want  of  malice  aforethought,  in  the  commission  of  the  dread 
ful  deed;  by  our  statute,  the  burthen  of  proof  is  put  upon  the  Com¬ 
monwealth,  to  show  clearly  and  beyond  all  reasonable  doubt,  that  the 
fatal  act  of  the  accused,  was  his  wilful,  deliberate  and  premeditated 
deed,  with  malice  aforethought.  If  these  are  not  made  out,  the  hom¬ 
icide  may  be  mitigated  to  the  second  degree  or  to  manslaughter,  and 
thus  meet  the  appropriate  punishment  of  the  law.  Shall  then  this 
wise  and  just  distinction  in  the  grades  of  crime,  recognized  by  our 
law  for  half  a  century,  be  abolished,  and  the  ruthless  passions  of 
wicked  and  depraved  men,  be  let  loose  on  society,  to  imbrue,  at  pleas¬ 
ure,  their  hands  in  the  innocent  blood  of  a  fellow  citizen  ?  This 
would,  indeed,  be  carrying  out  the  principle  of  mercy,  all  upon  one 
side,  aud  be  giving  license  to  the  severest  vengeance  on  the  other  ;  it 
would  be  to  expose  the  unprotected  citizen  to  the  tender  mereies  of  the 
heartless  and  malignant  attacks  of  the  wilful  and  deliberate  murder- 
er,  who,  in  view  of  so  trivial  a  punishment  affixed  to  guilt  so  deep, 
could  premeditate  with  complacency  upon  his  plans  of  fiendish  origin, 
to  shed  the  blood  of  his  fellow  creature.  It  would  be  well  for  this 
Commonwealth,  if  those  of  her  citizens,  whose  bowels  of  compassion 
are  so  deeply  moved  on  behalf  of  the  deliberate  murderer,  to  pause  a 
little  before  they  again  attempt  to  effect  so  great  a  change  in  the  re¬ 
straints  upon  society.  They  should  contemplate  the  other  side  of  the 
subject,  and  ascertain  whether  they  have  no  mercy  at  all,  no  sympa¬ 
thy  for  the  society  in  which  they  live,  no  movings  of  mercy  for  so¬ 
ciety  deprived  o(  a  valuable  member  by  the  hand  of  a  wilful  murderer, 
his  wife  a  mourning  widow,  and  his  children  left  unprotected  orphans 
upon  the  cold  charities  of  the  world ;  and  whether  they  have  no  mer¬ 
cy  at  all  for  injured  female  innocence,  in  its  most  attractive  forms, 
sometimes  betrayed,  and  suddenly  cut  down  by  the  vindictive  hand  of 
the  murderer  and  deceiver,  whose  heart  was  steeled  to  the  tenderest 
cries  of  her  suffering  and  imploring  innocence  1 — This  disastrous 
change,  asked  for,  in  a  fundamental  law  of  society,  your  committee 
hope,  will  never  be  successfully  urged  in  Pennsylvania,  while  the 
wicked  and  depraved  passions  of  men  remain  what  they  are  ;  and 
when  the  days  of  the  millennial  change  shall  have  so  full  an  effect 
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upon  the-hearts  of  men,  that  every  one  will  alike,  regard  his  own  and 
his  neighbor’s  life;  then  will  be  felt  and  acknowledged  by  all,  the  wis¬ 
dom  of  those  severe  legal  restraints,  and  their  unceasing  influence,  in 
all  time  past,  upon  the  minds  of  men,  in  leading  them  to  place  a  high* 
estimate  on  the  lives  of  their  fellow  men,  thus  producing  universal 
peace  on  earth,  and  good  will  to  man. 

In  whatever  light  this  subject  can  be  viewed,  the  conclusion  ean  be 
clearly  drawn,  that  it  is  not  only  the  right,  but  the  duty  of  civil  gov¬ 
ernment,  charged  with  the  care  and  security  of  the  lives  of  its  citi¬ 
zens,  to  punish  with  death,  the  malicious,  wilful,  deliberate  murderer 
of  his  fellow  being;  and  that  the  prayer  of  the  memorialists  and  peti¬ 
tioners,  asking  for  the  entire  abolition  of  this  punishment,  ought  not 
to  be  granted.  Therefore, 

Resolved ,  That  the  committee  be  discharged  from  the  further  con¬ 
sideration  of  this  subject- 


